level, subordinate to the primary legal argument that the First Amendment's Free Exercise and Free Speech clauses render application of antidiscrimination law unconstitutional. 11 Because these maneuvers are embedded within and subordinate to the primary arguments, it is important to expose them so that LGBTrights advocates can expressly argue against them and the Court can have the opportunity to expressly address them and break the preservation-through-transformation dynamic.
The descriptive tactic is a revamped narrative about the place and perception of the Religious Right in American law and culture. Where the Religious Right once used an attacking narrative that vilified and pathologized LGBT people to achieve its goal of perpetuating status hierarchies, today it has modernized the narrative. It invokes a victimhood narrative rather than an attacking one. 12 It contends that enforcing antidiscrimination laws to require Christian business owners to provide goods and services for a same-sex wedding is discrimination against the Religious Right. 13 The Religious Right uses this descriptive tactic as a springboard to make its secondary and subordinate legal argument, the "status-conduct argument." This argument insists that what LGBT people label as prohibited "discrimination"-denying samesex wedding-related goods and services-is not discrimination based on sexual orientation (status). 14 Rather, the refusal is a rejection of conduct-the act of marrying. 15 Thus, the argument concludes, there is no status-based (sexual orientation) discrimination, which is the only type of discrimination which antidiscrimination laws prohibit. 16 As a result, these businesses should be free to refuse same-sex wedding goods and services.
At first blush, this descriptive and legal rhetoric might appear to be new and sui generis in the wake of Obergefell. However, closer examination of the status-conduct argument reveals it is merely an 11 . See, e.g., Brief for Petitioners, Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm'n at 14-16, 137 S. Ct. 2290 Ct. (2017 , 2017 WL 3913762, at *14-16.
12. See Velte, All Fall Down, supra note 3, at 8-9. 13. I have previously addressed this narrative shift in greater detail. See id.; Velte, Fueling the Terrorist Fires, supra note 7, at 1129-1139.
14. As used throughout this article, "status" is intended to signify the concept of sexual orientation as an identity-heterosexual, gay, lesbian, or bisexual.
15. See generally, e.g., NeJaime & Siegel, Conscience Wars, supra note 9, at 2516 (describing the burgeoning requests for religious exemptions as "complicity-based conscience claims" and noting that such claims "focus on the conduct of others outside the faith community").
16. See infra Part I(d).
old trope in new clothing. The status-conduct argument was successfully used for many decades to justify status hierarchies in which LGBT people were subordinated. It was the primary basis of court decisions in the 1970s through the mid-2000s when LGBTrights activists challenged sodomy laws. 17 Often, courts relied on the status-conduct distinction to uphold such laws, reasoning that states could prohibit conduct; 18 these decisions failed to consider the inextricable connection between (outlawed) same-sex intimate conduct and the status (identity) of being lesbian or gay. By looking behind the surface-level First Amendment arguments and deconstructing the Religious Right's subordinate arguments, this essay demonstrates what is at stake in Masterpiece, namely an attempt to secure the preservation of status regimes in the face of civil rights victories through the transformation and modernization of the rhetoric utilized by the Religious Right. 19 The Court should carefully consider the Religious Right's subordinate arguments and soundly reject them-based on its own precedent, which has addressed and rejected the status-conduct argument, based on accepted notions about what constitutes identity, and because it is an important opportunity to expose and break the preservation-through-transformation dynamic that works to deny LGBT Americans formal equality. The Religious Right should not get a second bite at the status-conduct apple simply by dressing it up as an orange. To allow the resuscitation of an old, factually incorrect, and legally untenable position would undermine the legitimacy of the Court and its LGBT-rights precedent and harm LGBT Americans. 17 . See Velte, Fueling the Terrorist Fires, supra note 7, at 1131-1132, for a discussion of Religious Right opposition to the repeal of sodomy laws by citing conduct such as bestiality and the seduction of children as comparable actions.
18. See id. at 1138 n.166 (discussing the Supreme Court's recent holdings on the status-conduct distinction).
19. See Siegel, "Rule of Love", supra note 9, at 2119; NeJaime & Siegel, Conscience Wars, supra note 9, at 2553 (noting that "religious actors can shift from speaking as a majority seeking to enforce traditional morality to speaking as a minority seeking exemptions from laws that offend traditional morality" and observing that when opponents of marriage equality "can no longer persuade by appeal to shared beliefs about the wrongs of same-sex relationships, they may instead appeal to beliefs about the importance of protecting religious pluralism, revising the secular rationale for the claim in a way that gives more direct and uninhibited expression to its religious logic.").
I. What's Old Is New Again: The Status-Conduct Argument in LGBT Civil Rights Litigation
The Religious Right has employed various arguments and narratives throughout its long anti-equality history. 20 Tracing its trajectory reveals the rhetoric and argument moving from (1) an anti-equality agenda based on outright moral disapproval of homosexuality, to (2) one that was based on an alleged distinction between the status of being LGBT and the conduct associated with it, but still cloaked in moral disapproval, to (3) one that no longer emphasized the status-conduct distinction but instead made an argument about protecting children, to (4) the present-day resurrection of a modernized status-conduct argument, this time with less emphasis on moral disapproval and more focus on characterizing Christian business owners as tolerant of LGBT people and seeking merely to decline participating in conduct-the act of same-sex marriage.
Each era builds upon the one before it. As LGBT equality made gains, the next era's argument opposing that equality took a different form designed to absorb the gains and freeze them where they were. This is Siegel's preservation-through-transformation dynamic in action. 21 This dynamic is particularly notable in the Antidiscrimination Question cases, where we can trace a direct line from the status-conduct arguments of forty years ago to the modernized version of that argument in Masterpiece. 22 
a. The Early Years (1950s Through 1970s): Expressly
Homophobic Rhetoric, Expressly Homophobic Laws
As I have described in detail elsewhere, 23 the 1950s through the 1970s saw a virulently homophobic narrative emanating from the Religious Right. 24 It was an attacking narrative, grounded in Christianity, that characterized "homosexuals" 25 as prone to 20 LGBT. 27 In response to this "Lavender Scare," Congress issued a report with language mirroring the Religious Right's rhetoric: it asserted that LGBT people "engage in overt acts of perversion" and "lack the emotional stability of normal persons." 28 The executive branch followed suit: in 1953, President Eisenhower issued an executive order banning
LGBT people from federal employment, as well as from employment with federal government contractors because LGBT people-along with alcoholics and neurotics-presented a security risk. 29 The American Psychiatric Association fell in line with the Religious Right, Congress, and the President when in 1952 it included homosexuality as a "sociopathic personality disturbance" in the first-ever version of its diagnostic handbook, the Diagnostic and Statistical Manual (DSM). 30 Notwithstanding these hateful and discriminatory actions by the public and private sectors alike, or perhaps because of them, the modern-day LGBT-rights movement emerged as the 1950s became the 1960s. The riots at the Stonewall Inn sparked the modern LGBT rights movement. 31 redoubled its efforts to demonize LGBT Americans. For example, the 1960s saw the Religious Right repeatedly link the LGBT rights movement with a propensity to commit sexual crimes; 32 it suggested that the movement planned to place LGBT teachers in schools to sexually molest or force their "lifestyle" on schoolchildren. 33 As the 1960s faded into the 1970s, the Religious Right became a potent political force. 34 Anita Bryant, a national celebrity, launched a campaign to repeal an antidiscrimination ordinance in Dade County, Florida, that prohibited sexual orientation discrimination. 35 A cornerstone of her "Save Our Children" campaign was an expressly homophobic claim that homosexuals intended to recruit children into a gay life and then molest them. 36 The campaign succeeded and reached beyond Dade County: two days after the vote repealing the county ordinance, Florida's governor signed a law banning adoption by LGBT people. 37 Notably, the Religious Right's rhetoric in this era did not focus on the status-conduct argument.
Rather, anti-LGBT laws, regulations, and court decisions were grounded in an understanding of homosexuality as immoral, deviant, and unhealthy. 38 These anti-LGBT laws were buttressed by the fact that sodomy was a crime in all fifty states through the 1950s. 39 An The criminalization of homosexuality through sodomy laws worked in tandem with the Religious Right's homophobic rhetoric to stymie efforts to secure LGBT civil rights in areas such as employment and public accommodations. 40 The criminalization of sodomy bolstered the narrative that LGBT people were pathological, deviant, and criminals. 42 The merits and amici briefs in Bowers highlight the emergence of the status-conduct argument. 43 That argument, coupled with morality arguments, was the primary argument in the Religious Right's anti-equality campaign. 44 The State and its amici insisted that the conduct-"homosexual sodomy"-was the only issue, 45 and turned to morality as defined by Judeo-Christian values to resolve that issue, resulting in an erasure of LGBT identity (status). The merits brief argued that the court of appeals, which struck down the statute, took an "activity which for hundreds of years, if not thousands, has been uniformly condemned as immoral, and labeled that activity as a fundamental liberty protected by the Constitution." 46 Various amici reiterated the status-conduct argument. One framed the issue as whether "the practice of sodomy play [ Hardwick-which it described solely in terms of conduct-was "flatly contrary to centuries of Anglo-American tradition" 48 and "an activity which has been traditionally condemned rather than considered a foundation of our society." 49 Bowers adopted a rhetorical tone consistent with the briefs. It separated conduct from status in framing the issue: "whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence invalidates the laws of the many States that still make such conduct illegal." 50 It imbued its conduct-based analysis with morality, religion, and tradition, holding that no characterization of the right to privacy "would extend a fundamental right to homosexuals to engage in acts of consensual sodomy." 51 Bowers had devastating consequences for LGBT people for the seventeen years that it remained binding precedent. Despite being a criminal law case, it was used in numerous civil cases to deny
LGBT people protection from discrimination in housing, 52 employment, 53 the military, 54 and parenting. 55 The argument went like this: if the state could legally criminalize the conduct of LGBT people, it was permissible to deny them status-based protections from discrimination in adoption, parenting, employment, and public accommodations. 56 53. See Williams Institute, supra note 38, at 5-36 (noting LGBT people were often denied professional licenses based on the presumption that they would engage in criminal conduct).
54. In 1993, the Pentagon's "don't ask, don't tell" policy took effect, under which members of the military would not be asked about their sexual orientation and would not be discharged simply because they were gay; however, engaging in same-sex sexual conduct would be grounds for discharge. Cain, supra note 20, at 1623 n.385. 55. See Cain, supra note 20, at 1624-1625 (noting a case in which the court denied a lesbian mother custody based on a presumption that she would engage in criminal conduct).
56. See Williams Institute, supra note 38, at 5-2.
no obligation to protect the status. Bowers thus promoted and expedited the Religious Right's anti-equality agenda, built on moral disapproval of LGBT people and a status-conduct divide; 57 in so doing, it created the "bedrock of legal discrimination against gay men and lesbians." 58 Seventeen years after it was decided, the Court overruled Bowers in Lawrence v. Texas. 59 The Court struck down a Texas statute that criminalized same-sex sodomy 60 and thus closed the book on one chapter of the LGBT civil rights movement. With the sodomy fight concluded, the marriage equality fight took center stage, as did a new rhetoric.
c. The Marriage Equality Years (1993 Through 2015):
Children Take Center Stage
The national marriage equality debate began in earnest in 1995, when Utah passed a law prohibiting same-sex marriage, followed by thirty other states and Congress. 61 These so-called Defense of Marriage Acts (DOMA) defined marriage as between one man and one woman and permitted states to refuse to recognize same-sex marriages performed in other states. 62 Twelve years passed between the first state (Massachusetts) legalizing same-sex marriage and the Court declaring it a nationwide right in 2015. 63 The Religious Right actively fought LGBT couples cannot reproduce with each other, marriage is unnecessary. Id. at 867. Others harnessed a rhetoric about the health and welfare of children: "[C]hildren will suffer because family will lose its very essence" and "we know that to deliberately create motherless or fatherless families is not in the best interest of children" and "it is far better for a child to be raised by a mother and a father than by, say, two male homosexuals." Id. against marriage equality, primarily through litigation. 64 It adopted a very different rhetoric than the one it used in the early years and sodomy era. The status-conduct argument fell into disuse, replaced by a rhetoric centered on children, though still grounded in a narrative of morality and tradition. 65 The Religious Right's role in litigation is through non-profit legal organizations like the Alliance Defending Freedom ("ADF"), 66 Liberty Counsel, 67 Advocates for Faith & Freedom, 68 and the Becket Fund for Religious Liberty, 69 which provide counsel for anti-LGBT agendas. 70 If not lead counsel, attorneys trained by these organizations typically file an amicus brief in these cases. 71 Their rhetoric in marriage equality litigation illustrates the movement away from the status-conduct argument toward an argument about children.
For 65. Butler, supra note 61, at 864. 66. The Southern Poverty Law Center has designated the ADF a "hate group" because it has "supported the recriminalization of homosexuality in the U.S. . . . defended state-sanctioned sterilization of trans people abroad [and] has linked homosexuality to pedophilia . . . . ADF also works to develop 'religious liberty' legislation and case law that will allow the denial of goods and services to LGBT people on the basis of religion." See Alliance Defending Freedom, S. POVERTY LAW CTR., https://www.splcenter.org/fighting-hate/extremist-files/group/alliancedefending-freedom (last accessed Oct. 30, 2017); see also Sarah Posner, The Christian Legal Army Behind 'Masterpiece Cakeshop,' THE NATION (Nov. 28, 2017), https://www.thenation.com/article/the-christian-legal-army-behind-masterpiececakeshop/ (noting that the ADF "has mushroomed over the past few years into a Christian-right powerhouse" and that, since marriage equality, the ADF "has positioned itself at the very center of the efforts to curtail LGBTQ rights under the guise of religious freedom.").
67 and child-rearing. It described the State's interest in banning same-sex marriage as promoting "responsible procreation" to ensure that children conceived through heterosexual intercourse "are raised by both of their biological parents in one household-the optimum setting for child rearing." 73 They went further to allege that same-sex parents are detrimental to children. 74 The California Supreme Court rejected these arguments, holding that the California Constitution required the State to license same-sex marriages. 75 Soon after, anti-LGBT activists placed a proposition on the California ballot to amend the California Constitution to ban same-sex marriage. 76 Proposition 8 passed by a narrow margin in 2008 and was challenged in court. 77 Attorneys from the ADF represented one of the parties in that case, Hollingsworth. 78 They again argued about the health and moral safety of children, contending that Proposition 8 reflected that "the best situation for a child is to be raised by a married mother and father." 79 In United States v. Windsor, in which the Court struck down one provision of DOMA, Liberty Counsel filed an amicus brief in which it argued that the federal government had an interest in "fostering the optimal environment for procreation and the rearing of children." 80 The brief further asserted that same-sex parents harm children, contending that if the Court struck down the challenged DOMA provision, it would "be making a powerful statement that our government no longer believes children deserve mothers and fathers. In effect, it would be saying: 'Two fathers or two mothers are not only just as good as a mother and a father, they are just the same. ' The Manhattan Declaration 82 and the Family Research Council also filed amicus briefs, echoing the "protect the children" narrative exemplified by the Liberty Counsel's brief. 83 The Religious Right continued its "protect the children" theme in Obergefell. The ADF filed an amicus brief arguing that the Court should reject same-sex marriage because married opposite-sex parents create the "optimal" environment in which to raise children. 84 When the Kentucky marriage equality case-later consolidated with Obergefell-was in the Sixth Circuit, the ADF filed an amicus brief arguing that "the family structure that helps children the most is a family headed by two biological parents in a low-conflict marriage." 85 It went on to assert that children born via anonymous sperm donors-the method most commonly used by lesbian couples to conceive a child-"experience profound struggles with their origins and identities." 86 Finally, the brief asserted that children would be harmed by being raised by same-sex couples because "gender-differentiated parenting is important for human development." 87 It concluded that redefining marriage as a "genderless" institution would "pose a significant risk of negatively affecting children and society." In the two years since Obergefell, the Religious Right has moved the battle to a quest for exemptions from nondiscrimination laws that prohibit sexual orientation discrimination. To set up its legal argument, it shifted both its rhetoric-positioning itself as a victim of secularism rather than its prior posturing as a savior of children and American morals and values 92 -and its legal arguments-modernizing and retooling the status-conduct argument. These two moves work in tandem: the Religious Right contends that its members are the victims of secularismpositioned as bigots and social pariahs 93 -and then leverages that narrative to assert that they actually are not bigots or pariahs because they are not discriminating based on customers' sexual orientation. Instead, they are simply (and permissibly) making a choice not to approve conduct-the act of same-sex marriage. 94 Community The new narrative has played out across the country as parties have litigated the Antidiscrimination Question. The pleadings reveal a modernized status-conduct argument, one being used to justify religious exemptions from antidiscrimination laws and thus preserves an anti-LGBT status regime. Masterpiece gives the Court its first opportunity to weigh in on the Antidiscrimination Question, and the briefs in it illustrate the subordinate use of the statusconduct argument to bolster the primary, First Amendment, arguments.
In its merits brief, the ADF asserts that its client, Jack Phillips, refused to make a wedding cake for a gay wedding "'because of' [ yet the lower court decided that . . . refusing expressive services for a same-sex wedding is discrimination based on sexual orientation status," 99 and "though this Court has found a right to engage in same-sex marriage, refusal to participate is not discrimination based on sexual orientation." 100 In an amicus brief, the Becket Fund for Religious Liberty argued that "Phillips' objection was to participating in and facilitating a wedding ceremony, as opposed to any concern about sexual orientation." 101 Masterpiece is just the latest of many cases in which the ADF resurrects a modernized status-conduct argument to achieve preservation-through-transformation. 102 As further explained below, the Religious Right is attempting to leverage the preservation-through-transformation dynamic: preserving a measure of status hierarchy by transforming its rhetoric to one that is presented as devoid of bias and homophobia 
II. Siegel's Preservation-Through-Transformation Framework
The foregoing overview of the Religious Right's decades-long shifting rhetoric demonstrates that Masterpiece is merely the next step in an attempt to maintain a status hierarchy. This Section places the historical overview into a theoretical frame, namely Siegel's preservation-through-transformation frame.
a. Preservation-Through-Transformation and the Dynamism of Status Regimes
Status regimes are dynamic, not static. 103 Even after a civil rights victory as significant as marriage equality, the status of LGBT people and couples can-and will-continue to be contested, both normatively and legally. Interrogating the narrative of this contestation reveals that it is merely a modern expression of a historical inequity. Siegel posits that while civil rights efforts do in fact create some status changes, the extent of such change is limited. 104 Backlash to the victory, embodied in a deformalized and modernized narrative, works to maintain status hierarchies: "When the legitimacy of a status regime is successfully contested, lawmakers and jurists will both cede and defend status privilegesgradually relinquishing the original rules and justificatory rhetoric of the contested regime and finding new rules and reasons to protect such status privileges as they choose to defend." 105 As a result, civil rights victories work to "breathe new life into a body of status law, by pressuring legal elites to translate it into a more contemporary, and less controversial, social idiom . . . . [T]his kind of change in the rules and rhetoric of a status regime [is] 'preservation through transformation' . . . ." 106 The transformation of anti-equality rhetoric results from modernization, which comes about through "diverse political forces" and "evolving social mores." 107 More specifically, status regimes are modernized when "a legal system enforces social stratification by means that change over time." 108 The modernization is necessary as a response to "civil rights agitation"-protest that causes the legitimacy of a status regime to be questioned and puts pressure on legislators and "other legal elites" to give up status privileges. 109 In the course of relinquishing some status privileges, these "legal elites" will also defend them, but will need to find new reasons to do so. 110 The dynamic of "ceding and defending status privileges will result in changes in the constitutive rules of the regime and in its justificatory rhetoric." 111 Thus, "over time, status relationships will be translated from an older, socially contested idiom into a newer, more socially acceptable idiom." 112 Put simply, a status regime "chang[es] shape as it is contested." 113 Those seeking to reconstitute the now-discredited status regime must "reform the contested body of law sufficiently so that the regime that emerges from reform can be differentiated from its contested predecessor." 114 Moreover, for the emerging status regime to restore its legitimacy, it must distribute social goods in ways that differentiate it from the previously-contested regime. 115 This is the dynamic of preservation-through-transformation. 116 Siegel suggests that the modernization of status hierarchies is the price we must pay for civil rights victories. 117 116. The preservation-through-transformation dynamic runs both ways. Id. at 2185. The rhetoric of a civil rights movement may be coopted by anti-equality advocates to modernize and thus preserve status regimes. Id. In the context of race, the Civil Rights Movement argued for colorblindness in the law; today, the rhetoric of colorblindness has been coopted to "supply 'legitimate,' 'nondiscriminatory' reasons for opposition to affirmative action." Id. at 2185. The cooptation of civil rights rhetoric thus provides justification for anti-equality advocates' opposition to true racial equality. Id. at 2186-87 (noting anti-equality advocates "justify their opposition in terms that can be differentiated from a naked interest in preserving race and gender stratification").
117. Id. at 2179 ("[C]ivil rights reform is an important engine of social change. Yet civil rights reform does not simply abolish a status regime; in important respects, it modernizes the rules and rhetoric through which status relations are enforced and justified."). It is important to note, however, that the modernization of a status regime "may still bring about perceptible, even significant, changes in status relations." Id. at 2184. It is beyond dispute that the marriage equality movement, culminating in Obergefell, brought about significant change in then-existing status regimes. The legal rights, benefits, and obligations to which LGBT people gained access cannot be understated, nor can the dignitary benefits of the decision for LGBT Court to prove Siegel wrong in the instance of the Antidiscrimination Question by exposing and rejecting the Religious Right's attempt at preservation-through-transformation.
b. Masterpiece and the Evolution of Anti-LGBT Status Regimes
Through its modernization of the status-conduct argument, the Religious Right attempts to chip away at Obergefell and thus maintain a status regime that marginalizes and demeans LGBT people. 118 As previously noted, the sodomy era saw the first iteration of the status-conduct argument-as one framed in a rhetoric of pathology, immorality, and criminality 119 and wielded assertively to justify widespread discrimination against LGBT Americans. 120 Characterizing LGBT people as criminals, predators, and mentally ill was an accepted and normalized rhetorical position that resulted in legal regimes that treated them as such. 121 As LGBT Americans came out of the closet, organized, and agitated, they displayed a narrative that they were law-abiding, tax-paying, mentally healthy, family-oriented people with inherent human worth and dignity, thus contesting the Religious Right's sodomy era rhetoric. This rendered the status-conduct argument, cloaked as it was in a deeply negative rhetoric about LGBT people, into a "controversial, social idiom" 122 that could no longer survive. In fact, it was rejected-at least in the sodomy context-in 118. As NeJaime and Siegel note, "social conservatives long used arguments from traditional morality to oppose recognizing same-sex relationships. But these arguments about lesbians and gay men now sound illegitimate-like 'bigotry.' In response, advocates have changed the secular rationale for their position in ways that give increasingly uninhibited expression to its religious logic . . . .[T]hey argue for exemptions from laws that recognize same-sex marriage. In so doing, they shift from speaking as a majority enforcing customary morality to speaking as a minority seeking exemptions based on religious identity." NeJaime & Siegel, Conscience Wars, supra note 9, at 2559, 2561.
119. See supra Part I(b After Lawrence rendered its status-conduct argument controversial, and arguably dead, the Religious Right was forced to rationalize its continued opposition in a rhetoric that could be "differentiated from a naked interest in preserving" 124 the anti-LGBT status regime. It did so by shifting its narrative to one of "protecting children" during the marriage equality years. 125 It lost that fight in Obergefell.
Today, the Religious Right must again modernize its justifications for preserving a sexual orientation status regime and do so in a way that can be "differentiated from a naked interest in preserving" 126 that stratification. Although several justifications might suffice, "claiming fidelity to principles of equality would seem to provide an unimpeachable reason" 127 for opposing true formal equality for LGBT people. In other words, if the modernized rhetoric is framed within a righteous reason, one grounded in uncontested American values and principles, it will come across not as trying to dismantle civil rights gains but as a neutral reaction to those gains.
In Masterpiece, the Religious Right makes a valiant attempt to present a righteous reason to limit the reach of Obergefell: it modernizes its rhetoric into one grounded in American values and legal principles as revered as the principle of equality-religious freedom and free expression.
Using these "unimpeachable reason [s] ," the Religious Right has modernized the status-conduct argument; this is the "modern expression[] of [a] putatively discredited doctrine." 128 This modernization of the status-conduct rhetoric proves Siegel's point that "[s]tatus talk is mutable, and remarkably adaptable: it will evolve as the rule structure of a status regime evolves." 129 In sum, by resurrecting and modernizing the status-conduct argument in the context of "unimpeachable reason [ Wars, supra note 9, at 2565 ("With growing acceptance of the contested conduct, appeals to religious liberty offer a more persuasive secular ground on which to base persisting objections to the conduct. The goal may be not only to restrict the legal recognition of same-sex marriage, but also
III. Breaking Through the Preservation-ThroughTransformation Dynamic
In Masterpiece, the Court should reject the Religious Right's subordinate status-conduct argument for three reasons: (a) legal precedent directs that outcome, (b) well-established concepts of identity undermine the notion that it is possible to separate conduct from sexual orientation, and (c) the necessity of breaking the preservation-through-transformation dynamic to achieve meaningful formal equality for LGBT Americans.
a. The Doctrinal Basis for Rejecting the Status-Conduct
Distinction 132 There have been seven significant LGBT-rights cases decided by the Court since Bowers. 133 Five of these-Romer, Lawrence, Christian Legal Society ("CLS"), Windsor, and Obergefell-provide a strong, if not dispositive, precedent to reject outright the Religious Right's modernized status-conduct argument.
Romer and Lawrence, considered together, reveal the Court's belief that LGBT status cannot be separated from LGBT conduct when analyzing antidiscrimination laws under the Constitution. In Romer, the Court struck down an amendment to the Colorado Constitution, known as Amendment 2, which repealed all local and municipal antidiscrimination laws that prohibited discrimination based on sexual orientation and prohibited the future passage of any such laws. 134 The Court held that Amendment 2 violated the Equal Protection Clause because it was grounded in anti-LGBT animus, as evidenced by the fact that it "identifies persons by a single trait and then denies them protection across the board." 135 Thus, Romer held that laws which classify on the basis of sexual orientation as a status may be unconstitutional. In Lawrence, the Court ended the sodomy era when it declared Texas's sodomy law to be unconstitutional-holding that LGBT conduct is entitled to constitutional protection because the Due Process Clause gives
LGBT people "the full right to engage in their conduct without intervention of the government." 136 The Lawrence Court spoke openly about the connection between criminalizing LGBT conduct and the dignitary and legal harms to LGBT people in all spheres of life. 137 Taken together, Romer and Lawrence establish that status and conduct cannot be disentangled when analyzing laws that classify based on sexual orientation. 138 CLS involved Hastings College of Law's antidiscrimination policy. 139 The policy was invoked to deny the Christian Legal Society ("CLS") official recognition as a student group, based on CLS's requirement that students seeking membership adopt a statement of faith that required any LGBT students seeking membership to disavow their "unrepentant homosexual conduct." 140 The Court upheld the application of the antidiscrimination policy to CLS, uniting its holdings in Romer and Lawrence to expressly recognize that LGBT status and conduct cannot be separated when considering antidiscrimination policies, laws, and the Constitution. 141 CLS argued that Hastings should allow CLS to exclude students based on the potential members' beliefs but not permit such exclusion based on status. 142 Specifically, it asserted that it did not exclude potential members "because of sexual orientation, but rather 'on the basis of a conjunction of conduct and the belief that the conduct is not wrong. ' In Windsor, the Court acknowledged the link between LGBT status and the conduct of marriage. Specifically, it recognized the important social and legal connection between sexual orientation and same-sex marriage:
Private, consensual sexual intimacy between two adult persons of the same sex may not be punished by the State, and it can form "but one element in a personal bond that is more enduring." . . . For same-sex couples who wished to be married, the State acted to give their lawful conduct a lawful status. This status is a far-reaching legal acknowledgment of the intimate relationship between two people, a relationship deemed by the State worthy of dignity in the community equal with all other marriages. 145 The Court held that DOMA's exclusion of state same-sex marriages from federal recognition imposed a "disadvantage, a separate status, and so a stigma upon all who enter into same-sex marriages made lawful by . . . the States" and had "the purpose and effect of disapproval of that class"-implicitly recognizing that
LGBT status (sexual orientation) is fundamentally connected with conduct, such as same-sex marriage, that relates to that status. 146 It more explicitly wed status and conduct when it cited Lawrence for the proposition that "DOMA undermines both the public and private significance of state-sanctioned same-sex marriages" because it "tells those couples, and all the world, that their otherwise valid marriages are unworthy of federal recognition" and "places same-sex couples in an unstable position of being in a second-tier marriage." 147 Finally, the Court again tied LGBT status to the conduct of same-sex marriage when it noted that "[t]he class to which DOMA directs its restrictions and restraints are those persons who are joined in same-sex marriages made lawful by the State. DOMA singles out a class of persons deemed by a State entitled to recognition and protection to enhance their own liberty." 148 Most recently, Obergefell made clear that the Court believes LGBT status and conduct are so interconnected that the essence of LGBT identity encompasses conduct. 149 For example, speaking of the sodomy era, the Court noted that for many years, LGBT Americans could not embrace the entirety of their identity (status) Outlaw to outcast may be a step forward, but it does not achieve the full promise of liberty." 152 Finally, the Court's connection of LGBT "personhood" to the act of marrying makes explicit the Court's disapproval of the status-conduct argument: "Under the Constitution, same-sex couples seek in marriage the same legal treatment as opposite-sex couples, and it would disparage their choices and diminish their personhood to deny them this right." 153 The majority of the lower courts that have considered the Antidiscrimination Question have agreed that the Court's LGBT jurisprudence directs that sexual orientation as a status and the conduct of marriage simply cannot be separated from each other. 154 The Court should confirm these lower court holdings and expressly reject the status-conduct argument once and for all.
b. The Social-Identity Basis for Rejecting the Status-Conduct Distinction
In addition to legal precedent, concepts of identity also compel the rejection of the modernized status-conduct argument. Professor Douglas NeJaime argues that the Antidiscrimination Question goes well beyond same-sex marriage, implicating a much larger sexual orientation-based identity claim. 155 He posits that the fact that
LGBT people "enact their sexual orientation through same-sex relationships" 156 spurs the Religious Right to seek exemptions from antidiscrimination law, and same-sex marriage simply provides the most logical vehicle through which to challenge that enactment of identity. 157 To achieve a sexual orientation antidiscrimination regime that is meaningful and robust, he argues, we must include a relationship-based understanding of LGBT identity. 158 NeJaime contends that the essence of sexual orientation is relational and grounded in conduct. 159 Performing sexual orientation by engaging in a relationship is a highly salient characteristic of one's sexual orientation. 160 In his theorizing about "covering," Professor Kenji Yoshino posits that sexual orientation is performative, arguing that "homosexual self-identification and homosexual conduct are sufficiently central to gay identity that burdening such acts is tantamount to burdening gay status." 161 When
LGBT people appear single, others can avoid visualizing the same-sex sexual conduct that largely defines that status of being LGBT. 162 Thus, conduct is constitutive of LGBT status; the two cannot be separated without stripping LGBT status (identity) of its core component. 163 While it is true that "an individual's sexual interests are internal," 164 those interests are directed externally toward another person, thus rendering sexual orientation inherently relational; 165 relationships are conduct-based. 166 As NeJaime observes, "[e]ntering, performing, and publicly showing a same-sex relationship serves as a central way of embracing and maintaining one's lesbian or gay identity." 167 Conceptualizing LGBT identity (status) in this way underscores the importance of collapsing the status-conduct divide in antidiscrimination law. Accepting that LGBT status and conduct can be separated would mean dissolving the core of what it means to be LGBT, rendering antidiscrimination protections based only on "status" useless.
The Court should embrace this conductconstitutive conception of LGBT status (identity) as it considers the status-conduct arguments being asserted by the Religious Right in Masterpiece.
c. The Court Should Seize the Opportunity to Break the Preservation-Through-Transformation Dynamic
While the Court has solid doctrinal and identity-theory grounds on which to reject the status-conduct arguments presented in Masterpiece, the most important reason for it to do so is to break the preservation-through-transformation dynamic. Disrupting this cycle would be a breakthrough in formal equality for LGBT Americans.
If the Court fails to expose and reject this attempt at preservation-through-transformation, it will cooperate in naturalizing the Religious Right's modernized status regime as "just and reasonable" 168 by giving credence to (and placing the imprimatur of the Court upon) the subtextual message, embodied in the modernized status-conduct argument, that such argument is "formally and substantively distinguishable from its contested predecessor." 169 More specifically, the Court would be complicit in the Religious Right's effort to justify its modernized status regime by accepting the notion that the justificatory social values embodied in the current status-conduct argument are distinct from the "orthodox, hierarchy-based norms that characterized its predecessor" 170 (sodomy and expressly homophobic law) "as a regime of mastery." 171 If the Court does not expose and reject the Religious Right's modernized status-conduct argument, it will participate in the enhancement of "the legal system's capacity to sex orientation.").
167 The Court simply cannot take part in this effort to relegitimize and reestablish an anti-LGBT regime such that it is "once again . . . justified as 'reasonable.'" 173 Doing so would allow our legal system to continue to enforce a social stratification that it has previously rejected, 174 but by "a new regime, formally distinguishable from its predecessor, that will protect the privileges of heretofore dominant groups, although not necessarily to the same degree." 175 It will be formally distinguishable because it will be grounded in the Free Exercise and Free Speech (rather than express animus and outright homophobia), which on their face appear neutral and non-discriminatory and which speak to core American values. The Court simply cannot permit the Religious Right to harness and co-opt the First Amendment to modernize unequal status regimes to permit discrimination against LGBT Americans. The harm that will result would be the denial of full equality for LGBT people and, thus, the creation of second-class citizenship for LGBT Americans.
To hold otherwise would cast doubt on the strength and legitimacy of the Court's precedent. If groups that disagree with the Court's decision are permitted to undermine established precedent by merely updating previously-rejected arguments, the Court appears weak at best. At worst, the Court might appear incompetent, inconsistent, or even hypocritical as it would be an active participant in sustaining status hierarchies in the face of (and in contradiction to) its own precedent.
Moreover, the Court's express rejection of preservationthrough-transformation in Masterpiece will have a positive ripple effect in future civil rights cases. There is a power in naming and claiming: once the Court exposes and rejects this dynamic as an 175. Siegel, "Rule of Love", supra note 9, at 2180; see also NeJaime & Siegel, Conscience Wars, supra note 9, at 2563 (" [I] t is important to recognize that accommodating religious objections may also enable the conflict to persist in a new, revitalized form. The claim to exemption may not be a simple claim to withdraw, conceding a new consensus in favor of same-sex marriage while preserving space for faith groups to maintain their religious views. Instead, . . . complicity-based conscience claims can function as part of a long-term effort to contest society-wide norms.").
equality-eroding, hierarchy-preserving mechanism, future civil rights victories will have the potential for true transformation.
Conclusion
History's lessons will be illustrated in their most salient and pronounced form by recognizing recurring patterns-like the modernization of the status-conduct argument in Masterpiece. The Court should heed the lessons of history, the lessons of precedent, and the reality of human identity and reject the status-conduct argument once and for all.
Siegel notes that the judges who participate in perpetuation of the preservation-through-transformation dynamic do not do so consciously or with nefarious intent. 176 She goes so far as to presume that they are acting in good faith. 177 As such, operation of the preservation-through-transformation dynamic tracks the operation of implicit bias-the phenomenon by which "people who genuinely believe that they are behaving equitably [] unintentionally act in ways that are not." 178 Both phenomena must be explained, revealed, contextualized, and denounced so that courts can break the cycles of discrimination that such phenomena cause. 179 Siegel has done the work of explaining, revealing, and denouncing the preservation-through-transformation dynamic in both the domestic violence, race discrimination, and pre-Obergefell marriage contexts. 180 Here, I have attempted to take that explanation, and to reveal and renounce its use in Masterpiece and other Antidiscrimination Question cases to continue a status regime that marginalizes LGBT people. It is now up to the Court to seize on the opportunity to do so.
